
changing world of large-scale 

complex litigation, and along the 

way, share what we learn with 

our readers. 

 

Without further ado, I present the 

first edition of the Class Act.  I 

express my sincere gratitude to 

all who made this project possi-

ble.  You know who you are. 

Happy reading, 

Santiago Asconapé 

President and Co-Founder of the 

Mass Torts Litigation Society 

 

1 LINDA S. MULLENIX, MASS 

TORTS LITIGATION: CASES AND 

MATERIALS v (1996).  

 

“In our unending quest to im-

prove life, we have demonstrated 

an unending ability to poison our 

environment, spoil our food sup-

ply, and manufacture toxic and 

defective products that cause 

injury on unprecedented and 

unimaginable scale.” -Linda S. 

Mullenix1 

In reading the above quote, one 

point is made crystal clear:  hu-

mans  have a knack for making 

mistakes.  We screw up big.  We 

screw up often.  In some in-

stances, a single screw-up causes 

harm to large groups of people.  

Victims of these large-scale 

misdeeds often turn to lawyers 

for help.  In response, class ac-

tion lawsuits are filed, and  mass 

tort campaigns are organized.  

Throughout this process, the 

parties involved face great uncer-

tainty.  Complex procedural 

problems present themselves.  

Thorny constitutional issues 

arise.  With each case filed, the 

flexibility and ingenuity of our 

justice system is put to the test. 

 

As President of the Mass Torts 

Litigation Society, I am proud to 

present the first edition of the 

Class Act.  The Class Act is a 

journal dedicated to the study of 

multi-party litigation.  Our goal 

is simple: explore the constantly-

A Word From our President- 

Aviation Accident Litigation– By Timothy M. Ravich* 

Few subjects more than aviation 

accident litigation illustrate the 

term “mass torts.”  Consider: On 

March 27, 1977, almost 600 

people died when two Boeing 

747 jumbo-jets collided on a 

runway in Tenerife in the Ca-

nary Islands.  It was the worst 

aviation disaster at the time.  

More recently, the terrorism of 

September 11, 2001 caused 

thousands of deaths and gener-

ated convoluted litigation aimed 

at multiple parties, including 

airlines, airports, security com-

panies, and government authori-

ties. 

While these tragedies represent 

extreme examples, commercial 

airline disasters of every kind 

invariably pose significant and 

complex administrative and 

substantive concerns for the 

judicial system, including the 

parties, lawyers, witnesses, ex-

perts, insurers, airplane and 

component manufacturers, and 

others involved in lawsuits aris-

ing from aviation disasters. This 

article introduces the elemental 

substantive, procedural, and 

ethical themes in aviation acci-

dent litigation as a leading ex-

ample of mass-tort litigation.   

Establishing Order from 

Chaos  

The complexity of major avia-

tion accident litigation cannot be 

overstated.  A single airliner 

disaster involves potentially 

hundreds of individuals.  Each 

person on a jetliner (and perhaps 

on the ground)  represents a 

potential plaintiff, and each 
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potential defendant represents a potential 

cross-claimant against other defendants.1 

 

As a threshold matter, while an aviation 

accident may occur in one place, a lawsuit 

arising from that accident may involve the 

laws of many other jurisdictions.  The law 

of the place of the disaster, the law of the 

place of manufacture of the airplane, the 

residency of the survivors of an aviation 

accident, and the location of the act or omis-

sion allegedly giving rise to the accident 

being litigated may have occurred in differ-

ent places.  Consequently, aviation practitio-

ners frequently confront the challenge of 

determining which law to apply from 

among different jurisdictions.  Choice-of-

law may be the most important preliminary 

issue in an aviation wrongful death case, 

and, indeed, some practitioners regard reso-

lution of choice-of-law issues in aviation 

cases as the difference between multi-

million-dollar recovery and no recovery.  

 

Additionally, the international character of 

commercial airline travel poses special ju-

risdictional issues for aviation practitioners.  

In the litigation that followed the Tenerife 

tragedy mentioned at the outset, Dutch 

plaintiffs sued U.S.-based Pan American 

Airways and two of its New York-based 

crew members in American courts.  Because 

all of the evidence was located in the Neth-

erlands and Dutch civil law applied, the 

case filed in the United States was dis-

missed on grounds of forum non conven-

iens.2  Still, United States courts remain 

attractive forums for non-U.S. plaintiffs to 

try aviation cases for accidents occurring 

outside the United States.  

 

Where fatal accidents occur over interna-

tional spaces and litigation ensues, aviation 

counsel for the survivors also will confront 

special jurisdictional, procedural, and sub-

stantive issues, including application of the 

Death on High Seas Act (“DOHSA”).3  

Curiously, the remedies under DOHSA, 

which is a federal statute that creates a pri-

vate cause of action to recover for wrongful 

death, neglect, or default occurring on the 

high seas, are available only “in admi-

ralty.”4
 

The multiplicity of parties and rights in 

aviation accident litigation—including ap-

plication of admiralty jurisdiction, the doc-

trine of forum non conveniens, choice of 

law, treaties and statutes such as the Mont-

real Convention, the Death on the High Seas 

Act, and the Federal Tort Claims Act—

underscores the need for competent aviation 

counsel in mass tort aviation disaster litiga-

tion involving private and public litigants.5  

A specific example of the multi-variable 

nature of aviation litigation is the accident 

of a Continental Airlines DC-9 that crashed 

as it attempted a takeoff in a snowstorm at 

Denver‟s Stapleton Airport in the late 

1980s.  Twenty-eight people perished and 

54 people were injured.   An exemplar trial 

was filed in Idaho.  The court applied Texas 

law to punitive damages claims.  Colorado 

law applied to the negligence and prejudg-

ment interest issues.  The law of the state in 

which other plaintiffs filed their suits ap-

plied to consolidated plaintiffs‟ compensa-

tory damages claims.6   

In light of the richness of procedural and 

substantive law issues arising in aviation 

disaster cases, some commentators believe 

that the present system of mass tort litiga-

tion results in unnecessarily high costs and 

requires expanded federal jurisdiction over 

aviation disaster cases and the establishment 

of new substantive federal tort law for such 

cases—in much the same way that the mari-

time industry is governed by the legal 

framework established by admiralty courts.7
 

 

Economic Considerations  

 

The economic impact of aviation accident 

litigation is dynamic, too.  Some commenta-

tors have noted that, “there is virtually al-

ways someone who is liable for an aviation 

accident . . . [t]ypically, the defendants ei-

ther agree among themselves about how to 

divide expenditures for compensation and 

litigation, or they agree to let the out-

come of one trial decide the division of 

liability.”8  Moreover, where Plaintiffs 

may receive 50 percent of funds ex-

pended in mass tort litigation generally, 

they may attain a more significant 71 

percent in aviation torts.9   

Aviation accident litigation appears to be 

more lucrative than other mass tort liti-

gation, generally.  Settlements arising 

from aviation accident cases generally 

are robust.  For example, in the average 

award from a 1987 Northwest Airlines 

crash in Detroit was projected to be $1 

million.10  In tort cases that proceeded to 

trial in federal district court in 1996-97, 

of  41 cases described as “personal in-

jury—airplane,” the median award was 

$937,000, far higher than the median for 

“product liability” cases, and of the 16 

plaintiff verdicts in “airplane” cases, 

43.8 percent were $1 million or more.11
 

Professional Responsibility in Aviation 

Accident Litigation 

As a concluding note, lawyer profession-

alism in the arena of aviation disaster 

litigation frequently is wanting.  Truly, a 

small number of lawyers in the nation 

specialize in aviation accident cases.  

However, solicitation by unqualified 

lawyers has become commonplace, par-

ticularly in the internet age, where a 

search of “aviation lawyer” may gener-

ate a list of lawyers who, other than list-

ing “aviation” as a practice area, have 

had scant, if any, experience in the arena 

of aviation accident litigation.12  Indeed,  

 

[m]any of the claims handled by plaintiff 

aviation litigation specialists are re-

ferred to them by other attorneys.  Fre-

quently the referring attorney is the fam-

ily lawyer or a friend of the decedent or 

the decedent’s relatives or has some 

preexisting business or professional or 

personal relationship with them . . . . 

 

Aviation Accident Litigation, Cont. 



Sometimes the referring attorney has no 

preexisting relationship with the decedent 

or the claimants, but through advertising, 

publicity, or some other means has ob-

tained several cases and wishes to refer 

them to an aviation specialist or involve 

such a specialist at some point. In this 

instance, the referring attorney usually 

insists on a portion of the total fee and 

may negotiate with one or more special-

ists to obtain the most profitable arrange-

ment. Aviation specialists reported de-

mands by such attorneys for as much as 

one-half the total fee.13
 

 

In light of the obvious ethical issues that 

arise in the aftermath of an aviation acci-

dent, Congress enacted the Aviation Dis-

aster Family Assistance Act of 1996 

(“ADFAA”), which prohibits lawyers 

from soliciting clients during the first 30 

days following an aviation accident.  In 

2000, Congress expanded the ADFAA‟s 

“black out” period to 45 days.14   

 

Conclusion  

 

In the final analysis, aviation accident 

litigation specifically has great pedagogi-

cal value in presenting the subject of mass 

tort litigation, generally.  The multiplicity 

of actors and issues that are involved in 

the wake an air disaster touch upon an 

expansive number of substantive and 

procedural matters.  That said, the legal 

issues that make aviation accident litiga-

tion interesting should not overshadow the 

real psychological, emotional, and life 

costs that are paid by the victims and 

survivors of aviation tragedies.  In this 

respect, the terrible consequences of avia-

tion accidents, like other mass torts, are 

best mitigated or avoided by ethical busi-

ness leadership, quality-focused product 

research and development, regular train-

ing and compliance programs, and effec-

tive and appropriate government oversight 

in the first place—not necessarily by 

courts of law.  

 
* Timothy Ravich is an associate at Clarke 

Silverglate & Campbell, P.A., in Miami, 

Florida.  He focuses his practice on avia-

tion law, business torts, and class action 

litigation and currently serves as President 

of the Dade County Bar Association. He is 

also Adjunct Professor of Aviation Law, 

University of Miami School of Law, and 

Faculty Advisor, University of Miami 

Mass Torts Litigation Society.  He re-

ceived his J.D., cum laude from the Uni-

versity of Miami School of Law; and 

M.B.A. from Embry-Riddle Aeronautical 

University.  Comments are welcome at 

ravicht@bellsouth.net.  
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By: Santiago Asconape* 

 
Microsoft Introduces the  Xbox 360:  

Holiday Hysteria Ensues 

In November of 2005, Microsoft unveiled 

the long-awaited XBOX 360.  In 36 coun-

tries around the world, video game aficio-

nados went berserk.  Advertised as an 

“Unsurpassed Gaming and Entertainment 

Experience,”1 the XBOX 360 was a con-

sole that entranced gamers with several 

never-before-seen features—(a) wireless 

controllers, (b) mandatory high-definition 

support for all games, and (c) an integrated 

“XBOX  Live” service that allows players 

to compete online—just to name a few.2 

 

Impressive features led to impressive sales.  

Upon product launch, Microsoft‟s produc-

tion team simply could not keep up with 

consumer demand.3  Hordes of holiday 

shoppers rushed to department stores and 

waited hours in mile-long parking lot lines, 

only to find that XBOX 360 supplies had 

sold-out.  Refusing to settle for a compet-

ing console, many gamers flocked to 

EBAY, where they happily paid three 

times the regular purchase price to get a 

piece of the XBOX 360 action.4 In its first 

year alone, Microsoft sold 1.5 million 

XBOX 360 consoles worldwide.5 

Consumer Backlash 

The XBOX 360 was off to a strong start.  

However, to Microsoft‟s dismay, it did not 

take long for consumers‟ enthusiasm for 

the XBOX 360 to dwindle.  While  con-

sumers initially would go above-and-

beyond to throw their money at Microsoft, 

as time passed, more and more consumers 

were just as eager to request  that Microsoft 

refund their money. 

 

What was the problem?  According to con-

sumer complaints, the XBOX 360‟s CD/

DVD drive was defective.  The drive would 

regularly and spontaneously scratch game 

discs.  A typical scenario would occur as 

follows.  Gamer pays $50 for video game 

disc.  Gamer inserts disc into the XBOX 

360 console.  The console is moved, either 

inadvertently by a user or through some 

external vibration, while the disc is spin-

ning.  Mysteriously, the XBOX 360 console 

freezes up. Gamer ejects the disc in order to 

restart the game.  Upon ejecting the disc, 

gamer notices the disc is scratched in a per-

fect concentric fashion.  Disc is no longer 

playable. 

 

Consumers were outraged, and turned to 

Microsoft for help.  But Microsoft refused 

to acknowledge the problem.  Consumers 

became even more outraged, and proceeded 

to call their lawyers.  A class action lawsuit 

was filed on behalf of all owners of the 

XBOX 360. 

The Lawsuit 

The class action complaint describes the 

disc drive‟s defect in greater detail—when 

the XBOX 360 is tilted or swiveled “even 

slightly,” with a game disc spinning in the 

console‟s vertical position, components of 

the disc drive are likely to contact the game 

disc, creating a distinctive circular gouge on 

its underside.  The circular gouge caused by 

this contact makes discs unplayable.6 

 

Plaintiffs allege, based on the discovery in 

the case and depositions of Microsoft em-

ployees, that Microsoft was well aware—

even before the initial product launch—of 

the likelihood that the XBOX 360 console, 

when used as designed, had a propensity to 

scratch discs.7  According to the plaintiffs, 

Microsoft released the console onto the 

marketplace, knowing full-well that the 

console‟s disc drive was not working 

properly. 

 

In light of these findings, plaintiffs de-

mand that Microsoft repair or replace 

every defective console, or, alternatively, 

provide purchasers of the XBOX 360 with 

a full refund of their money.  Plaintiffs 

also demand that Microsoft compensate 

its customers for any video games that 

have been ruined by the XBOX 360‟s 

allegedly defective CD/DVD drive. 

 

The Man Behind the Lawsuit 

 

The Class Act goes crazy for consumer 

protection class action lawsuits.  So natu-

rally, the scratched disc litigation piqued 

our interest.  For further insight, The 

Class Act took the time to chat with attor-

ney Jeffrey M. Ostrow, who currently 

serves as national co-lead counsel for the 

plaintiffs in the proposed scratched disc 

litigation.  Mr. Ostrow is the Managing 

Partner at Kopelowitz Ostrow (TKO) 

Firm, P.A., in Fort Lauderdale, Florida. 

Mr. Ostrow is not new to representing 

plaintiffs in consumer protection class 

actions.     He recently secured $7 million 

for a class of individuals who suffered 

severe eye injuries as a result of using 

Bausch & Lomb's Renu contact lens solu-

tion. His law firm, nicknamed 

“TKO,” (http://www.tkolaw.com), has 

stepped into the ring with countless cor-

porate giants. In fact, over the years, TKO 

and its co-counsel have played a role in 

securing over $1 Billion in compensation 

for its class action clients.8 

 

The Class Act sat down with Mr. Ostrow 

at TKO‟s headquarters in Fort Lauderdale, 

where he shared his vision for the case.  

Mr. Ostrow discussed the unique chal-

lenges of going up against a Fortune 500  

The XBOX 360 òScratched-Discó Litigation: 
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juggernaut like Microsoft, the certification 

hurdles that the plaintiffs will likely face, 

and the ever-important role that consumer 

protection class actions play in our society.  

___________________________________ 

 

Class Act:  How did you first hear about the 

scratched disc problem? 

Jeff Ostrow: A client called my office and 

first brought my attention to the problem.  

He was absolutely furious about the fact that 

his XBOX has been scratching his brand-

new video games.  He had just purchased 

the XBOX, and already the scratches had 

rendered more than one of his $50-60 dol-

lars games unplayable.  I didn‟t take the 

matter too seriously at first, but more com-

plaints followed. My kids are also XBOX 

players.  One day, out of the blue, my kids 

came  and showed me that their brandnew 

games had been scratched, too.  Cynically, I 

figured they had mishandled the discs and 

scratched them themselves.  I was wrong.  

When I inspected the underside of the disc, I 

noticed a perfectly circular scratch.  The 

scratch went all the way around the disc.  

Half-jokingly, I asked my kids if they had 

used a protractor to scratch the disc.  That 

wasn‟t the case.  It turns out they had only 

inserted the disc, the machine had frozen, 

and when they ejected the disc, the disc was 

scratched and it could no longer be read by 

the console. 

Class Act:  How did it come to your atten-

tion that this was a widespread problem?  

Jeff Ostrow: After hearing complaints from 

my client, and then my kids, I logged onto 

the Internet.  I found various video game 

blogs that had also been covering the 

scratched-disc phenomenon.  There were a 

lot of angry people out there.  Many of them 

had contacted Microsoft regarding the prob-

lem.  Microsoft was being far from helpful.  

They were unwilling to offer refunds.     

They refused to admit there was a problem 

with the console.  Unjustifiably, they ac-

cused the customers of mishandling their 

consoles.  I was the first in the nation to file 

a class action suit.  Several other law firms 

followed.  We knew taking on Microsoft 

would not be an easy challenge, so we de-

cided to work together.  My law firm, along 

with six other firms, filed a consolidated 

class action complaint in Seattle:  right in 

Microsoft‟s own backyard.  

 

Class Act:  You claim that Microsoft has 

been unresponsive to consumer complaints.  

What about Microsoft‟s “disc replacement 

program?”  Did this help?  What was it?  

How did it work? 

 

Jeff Ostrow:  The “disc replacement pro-

gram” was devised by Microsoft so that 

they could conveniently profit from the 

defect in the XBOX 360.  The program 

allows for customers who have experienced 

scratched discs to get a one-time replace-

ment of their scratched discs.  However, 

Microsoft did not provide for a free replace-

ment of the scratched disc.  Rather, the cus-

tomer had to shell out $20 to get the disc 

fixed.  We‟re informed that the cost to press 

and ship a replacement costs less than $1.  

Conveniently, Microsoft profits about $19 

for every disc it replaces under the program.  

All of this is on top of the fact that it was 

Microsoft‟s unlawful conduct that caused 

the disc to be scratched in the first place.  

The “disc replacement program” has been 

extremely lucrative for Microsoft, and ex-

tremely unfair for the consumer.  In our 

lawsuit, we are demanding that Microsoft 

reimburse all individuals who paid Micro-

soft the $20 replacement fee. 

 

Class Act:  Let‟s talk class certification.  

Why is this case appropriate for class treat-

ment?  What hurdles will you face in getting 

the class certified? 

 

Jeff Ostrow:  We think this case is ideal for 

class treatment.  Cases like this one are the 

precise reason why the class action vehicle 

exists.  If the class is not certified, it will be 

very impractical for those who have been 

harmed to individually take their cases to 

court.  An individual with $60 worth of 

damaged video games does not have a huge 

incentive to file a lawsuit.  In fact, it would 

be very impractical for him or her to do so, 

but this does not take away from the fact 

that this individual has been wronged.  The 

fact that the damages are small doesn‟t take 

away from the fact that this individual de-

serves to be made whole.  The fact that the 

damages are small should not mean that 

Microsoft should not be held accountable 

for its wrongdoing.  Class certification is the 

ideal solution, because it provides a viable 

remedy for the consumer. 

 

Class Act:  What are Microsoft‟s arguments 

opposing certification of this class? 

 

Jeff Ostrow:  Microsoft will likely argue 

that issues of the class will not 

“predominate” over individual issues. 

 

Class Act:  And your response to this? 

 

Jeff Ostrow:  First off, every single owner 

of an XBOX 360 has been damaged by the 

defect in the disc drive.  The console is 

defective in its design because every single 

console has the propensity to scratch users‟ 

discs.  Just because you haven‟t had a game 

scratched yet, doesn‟t mean it won‟t happen 

to you next week.  Every XBOX 360 needs 

to be replaced or repaired so that the defect 

no longer exists.  Second, the scratches 

caused by the defect in the machine are very 

distinct in appearance.  They are signature 

concentric scratches.  Perfect circular 

scratches.  It will be easy to show which 

discs were scratched as result of the alleged 

defect as compared to other scratches. 

The XBOX 360 “Scratched-Disc” Litigation, cont. 
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Class Act:  What is the current status of the 

lawsuit? 

 

Jeff Ostrow:  In December of 2008, we filed 

our motion for class certification.  We expect 

Microsoft‟s response shortly.  The class certi-

fication stage of a class action is critical.  If 

the class is certified, Microsoft will be forced 

to take this lawsuit more seriously.  Hope-

fully, at that point, Microsoft will be more 

inclined to settle the case. If certification is 

denied, our case is relegated to us represent-

ing only the few plaintiffs we represent now, 

as opposed to all consumers throughout the 

country.  Here in the next few months, we 

should have closure on this issue. 

 

Class Act:  How have consumers reacted to 

the lawsuit?  Have XBOX owners been sup-

portive? 

 

Jeff Ostrow:  We‟ve received thousands of e

-mails and telephone calls from XBOX 360 

gamers who want to be part of the lawsuit.   

We have had plenty of support from the gam-

ing community. 

 

Class Act:  Since the filing of the lawsuit, 

has Microsoft corrected the allegedly defec-

tive disc drive? 

 

Jeff Ostrow: No.  The design of the disc 

drive remains the same.  No modifications.  

No improvements.  Microsoft refuses to ac-

knowledge that the XBOX console is defec-

tive.  If you were to go to the store today to 

buy an XBOX, you would still be shelling 

out money for a console that is defectively 

designed.  This is one reason why this lawsuit 

is so important.  The lawsuit is not merely 

concerned with past wrongs.  Every day, 

Microsoft continues to sell a defective prod-

uct.  Every day, another consumer has a disc 

scratched.  The damages are ongoing. 

 

Class Act:  Speaking about consumer protec-

tion class actions in general, do these law-

suits make products safer and more reliable? 

 

Jeff Ostrow:  Yes.  Absolutely.  This type of 

lawsuit sends a strong message.  Make sure 

that your products are of good quality.  Make 

sure that you keep the promises that you 

make to your customers.  If you do not, either 

fix it or our justice system will hold you ac-

countable.  Consumer protection class actions 

discourage companies from cutting corners 

when they are manufacturing their products.  

Thus, they serve a critical function in our 

society. 

_________________________________ 

The Class Act would like to extend a warm 

thanks to Jeffrey M. Ostrow for offering us 

his insight.  We look forward to following the 

“scratched disc” litigation through its conclu-

sion.  The Class Act will be sure to keep its 

readers posted along the way.  

____________________________________ 

*Santiago Asconapé is the Founder and 

President of the Mass Torts Litigation Soci-

ety.  He is a second-year student at the Uni-

versity of Miami School of Law.  He can be 

contacted at sasconap@gmail.com.  
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Current Events in Litigation:  Depressing Wages in Depressing Times? 

By: Marcus Spagnoletti * 
 

In a time when unemployment has sky-

rocketed up to its highest level since the 

Great Depression,1 Americans not only 

have to contend with a turbulent stock mar-

ket, bank failures, and home foreclosures, 

but also the massive influx of cheap, illegal 

labor. 

 

Frank Spagnoletti of Spagnoletti & Co., and 

Tony Buzbee of Buzbee Law Firm, two of 

Houston‟s prominent plaintiff attorneys, 

have filed suit on behalf of Danny Cunning-

ham, whose interest in the case now lies 

with his estate, and all those similarly situ-

ated, against numerous offshore drilling 

companies.2  The case was filed on Decem-

ber 17, 2004 in the Texarkana Division of 

the United States District Court for the 

Eastern District of Texas.  

Danny Cunningham represents what may be 

determined to be a large class of marine 

workers who have allegedly suffered from 

the above companies‟ desire to take short-

cuts and bolster their bottom lines.  The 

complaint alleges that the companies, 

among other things, hired illegal and unau-

thorized workers to work on the Outer Con-

tinental Shelf, which has led to a depression 

in wages and benefits.3  

The sheer number of defendants may raise 

eyebrows.  The complaint alleges4 that 

these companies have violated the Racket-

eer Influenced and Corrupt Organizations 

(RICO) Act.5 The “racketeering activity” 

alleged here includes “any act which is 

indictable under the Immigration and Na-

tional Act.”6 Here the indictable offences 

include misrepresentations to officials, the 

work the allegedly illegal workers per-

formed, and where the work was per-

formed.7 

Suing corporations under RICO has become 

a more difficult task in recent years.  Courts 

are requiring a higher pleading standard in 

order prevail on a RICO claim.8   

The standard is that a plaintiff must allege (1) 

the conduct (2) of an enterprise (3) through a 

pattern (4) of racketeering activity.9  

There was a fight over whether the plaintiffs 

met the second prong of that standard in this 

case.10 The U.S. Supreme Court has stated 

that the “enterprise is an entity, for present 

purposes a group of persons associated to-

gether for a common purpose of engaging in 

a course of conduct.”11  The Fifth Circuit has 

enumerated the requirements of an enterprise 

as requiring that it “(1) must have an exis-

tence separate and apart from the pattern of 

racketeering, (2) must be an ongoing organi-

zation and (3) its members must function as a 

continuing unit shown by a hierarchical or 

consensual decision making structure.”12 The 

Eleventh Circuit states a similar rule, stating 

that “the existence of an enterprise is proved 

by evidence of an ongoing organization, 

formal or informal, and by evidence that the 

various associates function as a continuing 

unit.”13 

Here, the Complaint does not indicate that 

there were divergent goals.14 In addition, 

although Plaintiffs have not explicitly pro-

vided evidence of the “hierarchical or con-

sensual decision making structure”, for the 

purpose of Rule 12(b)(6) the Plaintiffs have 

alleged sufficient facts to allege the existence 

of an enterprise over RICO.15 

 

At this point in our history, corporate corrup-

tion is not surprising to Americans. But the 

idea of multi-national corporations supress-

ing wages and benefits, and displacing 

American workers to eek out more profits 

should not sit well with Americans regard-

less of whether recent corporate scandal has 

had a numbing effect on America‟s con-

science.  

 

The case is scheduled to have its class certifi-

cation hearing on May 17, 2010. Stay tuned 

for an update in upcoming issues of the Class 

Act. 

* Marcus Spagnoletti is the Vice-President of 

the Mass Torts Litigation Society.  He is a 

second-year student at the University of Mi-

ami School of Law. 
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___________________________________ 

Rule 1.220 of the Florida Rules of Civil 

Procedure is perhaps the most conceptually 

complex rule of civil procedure. In essence, 

the rule allows a person or entity who has a 

claim or defense in common with others to 

represent the group. The class action is not a 

new mechanism. English common law pro-

vided for a similar equitable remedy known 

as a “bill of peace.” Recently, interest in the 

class action has heightened. This is largely 

due to the increasingly overcrowded judicial 

system searching for more efficient ways to 

administer justice. Thus, the purpose of the 

class action focuses on judicial economy 

and access to justice. Long ago the Florida 

Supreme Court stated in Tenney v. City of 

Miami Beach, 11 So. 2d 188 (Fla. 1942): 

“[t]he purpose of a „class suit‟ is to save the 

multiplicity of suits, to reduce the expense 

of litigation, to make legal procedure more 

effective and expeditious, and to make 

available a remedy that would not otherwise 

exist.” 

 

Consequently, even though only one lone 

voice stands to protect and raise the rights 

of others, this is not reason to deny class 

certification and may be the reason to grant 

it.1  

 

The foregoing benefits must be tempered 

against concerns of due process. Rule 1.220 

provides for this protection.2  This article 

addresses the principal issues associated 

with class certification.3  

Class CertificationðFactual Inquiry  

Two principal questions arise with regard to 

the class certification process. First, whether 

an evidentiary hearing is required or advis-

able; and, second, what factual matters 

should be considered. 

Rule 1.220 does not expressly require an 

evidentiary hearing. Nevertheless, an eviden-

tiary hearing is generally required unless it is 

clear from the pleadings that class certifica-

tion is appropriate. Barton-Malow Co. v. 

Bauer, 627 So. 2d 1233, 1235 (Fla. 2d DCA 

1993). Failure to conduct an evidentiary hear-

ing may constitute error. Id. 

Federal interpretations of Rule 23 follow this 

approach. See generally Bradford v. Sears, 

Roebuck & Co., 673 F.2d 792 (5th Cir. 

1982); Woodworkers v. Chesapeake Bay 

Plywood, 659 F.2d 1259 (4th Cir. 1981). The 

Manual for Complex Litigation states that 

“[a]lthough the rule does not specifically 

require a hearing, one will generally be desir-

able; some courts have held that a hearing is 

required before denial of certification, and 

one may also be necessary where the factual 

basis for a class action is challenged.”4  

It is also important to understand what mat-

ters should, and should not, be considered at 

the class certification stage. At the class certi-

fication stage, the court should only deter-

mine whether the requirements of Rule 1.220 

are met, and not consider the substantive 

merits of the claims or defenses. See gener-

ally Eisen v. Carlisle & Jacqueline, 417 U.S. 

156, 177-178 (1974). Thus, for purposes of 

class certification the court generally should 

accept the plaintiffs' substantive allegations 

as true. See In Re: Carbon Dioxide Antitrust 

Litigation, 149 F.R.D. 229 (M.D. Fla. 1993). 

Nevertheless, the court may look behind the 

pleadings and consider all facts and legal 

issues involved. CV Riet, Inc. v. Levy, 144 

F.R.D. 690 (S.D. Fla. 1993); Brooks v. South-

ern Bell Tel. & Tel. Co., 133 F.R.D. 54 (S.D. 

Fla. 1990). In other words, the merit of the 

claims made or defenses is not an area for 

inquiry but the nature of the claims as they 

relate to the class certification requirements 

does require examination. 

Class Certification Requirements 

In order to certify a class, the court must 

determine whether a proposed class meets the 

requirements of Rule 1.220. Rule 1.220(a) 

sets forth the following four prerequisites that 

every class action must meet: *79 numeros-

ity; commonality; typicality; and adequacy of 

representation. In addition, the court must 

find that the proposed class falls into one of 

the following three requirements under Rule 

1.220(b): limited fund/inconsistent standards, 

injunctive relief, or common predominance. 

The following discussion addresses prerequi-

sites to class certification and the specific 

Rule 1.220(b) requirements.  

Prerequisites to Class Certification 

The proponent of the class certification must 

demonstrate numerosity, common issues, 

typicality of claims, and adequate representa-

tion. In Re: Amerifirst Securities Litigation, 

139 F.R.D. 423 (S.D. Fla. 1991). Thus, the 

proponent of class certification bears the 

burden of making an affirmative showing 

that the prerequisites are met. See R.J. Rey-

nolds Tobacco Co. v. Engle, 672 So. 2d 39 

(Fla. 3d DCA 1996); Southern Bell Tel. & 

Tel. Co. v. Wilson, 305 So. 2d 302 (Fla. 3d 

DCA 1974). 

 

●  Numerosity. In order to satisfy the nu-

merosity requirement, the class must be “so 

numerous that separate joinder of each mem-

ber is impracticable.” Rule 1.220(a)(1). As a 

threshold matter, the class must be suffi-

ciently defined as to make it administratively 

feasible for the court to determine whether a 

particular person is a member. 

Considerations in Class Certification 
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See Rodriguez v. U.S. Department of the 

Treasury, 131 F.R.D. 1, 7 (D.D.C. 1990). 

Note, however, that the proponent need not 

identify each member of the class at the 

outset. Holly v. City of Naples, 371 So. 2d 

501 (Fla. 2d DCA 1979).  

Generally, courts view the numerosity 

requirement liberally; “impracticable” does 

not mean “impossible.”5  Rather, the propo-

nent of class certification must demonstrate 

that joinder of all class members would be 

extremely difficult or inconvenient.6  

There is no magic number. Nevertheless, 

both Florida and federal courts have held 

that fewer than 100 plaintiffs may satisfy 

the numerosity requirement. Estate of Rob-

inger v. Deltona Corp., 563 So. 2d 739, 

743 (Fla. 2d DCA 1990) (classes as small 

as 25 have fulfilled numerosity requirement 

of the rule); In Re: Kirschner Medical 

Corp. Securities Litigation, 139 F.R.D. 74 

(D. Md. 1991) (class of as few as 25 to 30 

members raises the presumption that join-

der would be impractical); Fifth Moorings 

Condominium Inc. v. Shere, 81 F.R.D. 712 

(S.D. Fla. 1979) (suggests that if the class 

exceeds 40 people there is sufficient nu-

merosity under the rule); Fidelis Corp. v. 

Litton Industries, 293 F.Supp. 164 

(S.D.N.Y. 1968) (35 members certified). 

But see Hum v. Derkicks, 162 F.R.D. 628, 

634 (D. Hawaii 1995) (class with 200 po-

tential members not sufficiently numerous). 

●  Commonality. The claims of the repre-

sentative plaintiffs must raise questions of 

law or fact common to the questions of law 

or fact raised by the claim of each member 

of the potential class.7  The “threshold of 

„commonality‟ is not high … the Rule re-

quires only that resolution of the common 

questions affect all or a substantial number 

of class members.” Jenkins v. Raymark 

Industries, 782 F.2d 468 (5th Cir. 1986), 

quoted with approval in Broin v. Phillip 

Morris Co., Inc., 641 So. 2d 888 (Fla. 3d 

DCA 1994). 

 

Commonality can be met where a single 

common issue runs throughout the 

claims. Ikonen v. Hartz Mountain Corp., 

122 F.R.D. 258 (S.D. Cal. 1988). Class 

certification should not be denied merely 

because the claim of one or more class 

representatives arises in a factual context 

that varies somewhat from that of the 

other plaintiffs. Love v. General Develop-

ment Corp., 555 So. 2d 397 (Fla. 3d DCA 

1989); Morgan v. Laborer's Pension 

Trust Fund for Northern Cal., 81 F.R.D. 

669 (N.D. Cal. 1979) (courts shall not 

deny class certification merely because 

claim of one or more class representatives 

arises in a factual context that varies 

somewhat from that of other plaintiffs.); 

Broin v. Phillip Morris Co., Inc., 641 So. 

2d 888 (Fla. 3d DCA 1994) (variations in 

amount of damages and statute of limita-

tions not fatal to class representation). 

 

●  Typicality. The representative plain-

tiff's claim must be typical of the claims 

of the class. A named plaintiff's claim 

will be found to be typical if it arises 

from the same event or conduct giving 

rise to the claims of absent class mem-

bers. 

 

Courts require that the claims of the rep-

resentative plaintiffs rest on the same 

legal and remedial theories as the un-

named members of the class. Jenkins v. 

Raymark, 782 F.2d 468 (5th Cir. 1986). 

Consequently, typicality is not defeated 

by different amounts of damages among 

class members and their representatives. 

Cohen v. Camino Sheridan, Inc., 466 So. 

2d 1212 (Fla. 4th DCA 1985). Neverthe-

less, the factual circumstances*80 sur-

rounding the representative plaintiff's 

claim must be sufficiently similar to the 

class as to avoid conflict. This require-

ment often is viewed as overlapping with 

the adequacy requirement.8  

●  Adequacy of Representation. The rep-

resentative parties must “fairly and ade-

quately protect and represent the interests 

of each member of the class.” Rule 1.220

(a)(4). Adequacy of representation is a 

two-party inquiry which requires that: 1) 

“class counsel must be qualified, experi-

enced and generally able to conduct the 

litigation”; and 2) “class members [and 

representative plaintiffs] must not have 

interests that are antagonistic to one an-

other.” In Re: Drexel Burnham Lambert 

Group, Inc., 960 F.2d 285 (2d Cir. 1992); 

see also Jenkins v. Raymark, 782 F.2d 

468 (5th Cir. 1986); Griffin v. Carlin, 755 

F.2d 1516 (11th Cir. 1985); Hessen v. 

Metropolitan Dade Co., 513 So. 2d 1330 

(Fla. 3d DCA 1987); Port Royal Inc. v. 

Conboy, 154 So. 2d 734 (Fla. 2d DCA 

1963) (interests of representative plain-

tiffs must be co-extensive with those of 

the class). 

 

The court should consider whether puta-

tive class counsel is qualified and experi-

enced. If counsel cannot conceptualize 

how the class litigation will be conducted, 

the endeavor will undoubtedly fail. In 

addition to experience, putative class 

counsel must have the financial where-

withal to advance potentially tremendous 

costs. Class counsel also must possess 

adequate staff and computer database 

systems to communicate with and service 

the class members. 

 

It is also necessary that the representative 

plaintiff's interests are aligned with those 

of the class. This inquiry turns on the 

particular facts of the case.  

Considerations in Class Certification, cont. 
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Port Royal Inc. v. Conboy, 154 So. 2d 734 

(Fla. 2d DCA 1963). Conceptually, the 

court must examine whether the representa-

tive plaintiff will be motivated to act in a 

way which is contrary to some members of 

the class. For example, a class which settles 

the claims of present and future claimants 

for asbestos exposure is inherently flawed 

because of inherent conflict. Present claim-

ants seek the maximum present recovery but 

future claimants seek to preserve capitol. 

See Georgine v. Amchem Products, Inc., 83 

F.3d 610 (3d Cir. 1996).  

Specific Requirements of Rule 1.220(b) 

 

Three types of classes may be certified un-

der Rule 1.220(b):   classes where the rights 

of absent members' rights would be deter-

mined; classes which seek injunctive relief; 

and generic classes in which common issues 

predominate. The requirements for each 

class type is addressed below.  

 

●  Rule 1.220(b)(1)--Inconsistent Standards/

Impairment of Interests. Rule 1.220(b)(1) 

provides for certification where: 

 

(1) The prosecution of separate claims or 

defenses by or against individual members 

of the class would create a risk of either: 

 

       (A) inconsistent or varying adjudica-

tions concerning individual members of the 

class which would establish incompatible 

standards of conduct for the party opposing 

the class; or 

 

       (B) adjudications concerning individual 

members of the class which would, as a 

practical matter, be dispositive of the inter-

ests of other members of the class who are 

not parties to the adjudications, or substan-

tially impair or impede the ability of other 

members of the class who are not parties to 

the adjudications to protect their interests. 

 

This type of class action generally focuses on 

the party from whom relief is sought. Rule 

1.220(b)(1)(B) typically arises in the limited 

fund context where damage recovery by 

some claimants would reduce or exhaust the 

defendant's available funds for remaining 

claimants. Similarly, Rule 1.220(b)(1)(A) 

often focuses on the defendant. For example, 

when a number of taxpayers seek to have a 

municipal bond issue declared invalid and 

others seek to have the terms changed, the 

municipality might be forced to follow in-

compatible standards of conduct. In this 

situation, a class under Rule 1.220(b)(1)(A) 

is appropriate. See Advisory Committee 

Notes to Federal Rule 23(b)(1), Clause A. 

For obvious reasons a Rule 1.220(b)(1) class 

is a non-opt-out class. 

 

● Rule 1.220(b)(2)--Injunctive Relief Classes. 

Rule 1.220(b)(2) provides for certification of 

injunctive relief classes where two require-

ments are met. First, “the party opposing the 

class has acted or refused to act on grounds 

generally applicable to all the members of the 

class.” Second, the representative plaintiff is 

seeking “final injunctive or declaratory re-

lief.” 

 

It usually is plain whether the plaintiff is 

seeking injunctive relief. For example, this 

provision has traditionally been used in dis-

crimination and civil rights cases to enjoin 

the defendant from further improper conduct. 

The rule has also been applied in other con-

texts. See, e.g., City of Miami Beach v. Ten-

ney, 7 So. 2d 136 (Fla. 1942) (a petition to 

contest the validity of a tax may be certified). 

 

Medical monitoring is one area in which 

issues have been raised as to the injunctive 

nature of the relief sought. Some courts have 

held that injunctive relief ordering medical 

monitoring is appropriate. See In Re: NLO, 

Inc., 5 F.3d 154 (6th Cir. 1993) (in radia-

tion exposure case medical monitoring 

claims are injunctive in nature and cogni-

zable under Rule 23(b)(2)). But see Ball v. 

Joy Technologies, 958 F.2d 36 (4th Cir. 

1991) (medical monitoring merely an 

element of damages). It appears to be 

important that the medical monitoring 

program is court-supervised rather than 

simply an element of damages in order to 

meet the “injunctive” requirement of the 

rule. See Cook v. Rockwell Int'l Corp., 

151 F.R.D. 387 (D. Colo. 1993) 

(certifying a court-supervised medical 

monitoring program in radiation exposure 

case). 

 

Any petition for injunctive relief or de-

claratory judgment may be certified if 

generally applicable to a class. The 

“generally applicable” requirement is 

usually not difficult to satisfy.  

 

●Rule 1.220(b)(3)-Predominance/

Superiority. When a proposed class does 

not fall within Rule 1.220(b)(1) or (b)(2), 

the court may certify a class under Rule 

1.220(b)(3). Rule 1.220(b)(3) requires 

that: 1) questions of law or fact common 

to the class predominate over any ques-

tions affecting individual members of the 

class; and 2) a class action would be supe-

rior to other available methods for the fair 

and efficient adjudication of the contro-

versy. The rule provides that *81 when 

making the foregoing inquiry, the court 

shall consider all relevant facts and cir-

cumstances, including:  

 

(1) the respective interests of each mem-

ber of the class in individually controlling 

the prosecution of separate claims or de-

fenses, (2) the nature and extent of any 

pending litigation to which any member 

of the class is a party and in which  

Considerations in Class Certification, cont. 
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any question of law or fact controverted in 

the subject action is to be adjudicated, (3) 

the desirability or undesirability of concen-

trating the litigation in the forum where the 

subject action is instituted, and (4) the dif-

ficulties likely to be encountered in the 

management of the claim or defense on 

behalf of a class. 

 

Rule 1.220(b)(3)(A)-(D). 

 

In other words, the court should consider 

whether class certification is desirable and 

beneficial. 

 

The inquiry regarding the predominance 

requirement is pragmatic (i.e., whether 

there are enough common questions to 

make class treatment worthwhile). See In 

Re: “Agent Orange” Product Liability 

Litigation, 100 F.R.D. 718 (E.D.N.Y. 

1983), cert. denied, 465 U.S. 1067 (1984).9 

Where the action presents a common inter-

est and all members of the class have a 

similar interest in obtaining the relief 

sought, class certification is appropriate. 

See Port Royal v. Conboy, 154 So. 2d 734 

(Fla. 2d DCA 1963); Love v. General De-

velopment Corp., 555 So. 2d 397 (Fla. 3d 

DCA 1989). 

 

Contemporary Florida cases do not strictly 

construe this requirement. A general course 

of conduct applicable to the class is suffi-

cient. Broin v. Phillip Morris Co., Inc., 641 

So. 2d 888, 890 (Fla. 3d DCA 1994) 

(“plaintiffs must merely establish a com-

mon claim arising from the same practice 

or course of conduct that gave rise to the 

remaining claims and … based on the same 

theory.”) (citation omitted); see also Colo-

nial Penn Ins. Co. v. Magnetic Imaging 

Systems, I, Ltd., 22 Fla. L. Weekly D1370 

(Fla. 3d DCA, June 4, 1997) (“claims 

which arise out of the same course of con-

duct by a defendant but arise in differing 

factual contexts may be plead as a class 

action if they present a common question 

of interest.”) 

 

The superiority requirement concerns 

judicial function. Thus, courts focus on 

whether the class will alleviate a signifi-

cant multiplicity of litigation*82 or make 

adjudication more accessible. For exam-

ple, where a defendant constructs homes 

which contain common construction de-

fects, the class mechanism will avoid the 

needless repetition. In this circumstance, 

it has been observed that: 

 

[I]t is evident that handling the numerous 

claims involved on an individual basis 

would be burdensome and inefficient and 

would require a costly, time consuming 

and repetitive presentation of the same 

evidence on common issues in the numer-

ous claims involved. “The very purpose 

of a class suit is to save a multiplicity of 

suits, to reduce the expense of litigation, 

to make legal processes more effective 

and expeditious, and to make available a 

remedy that would not otherwise exist.” 

Frankel v. City of Miami Beach, 340 So. 

2d 463, 466 (Fla. 1976), quoting Tenney 

v. City of Miami Beach, 152 Fla. 126, 11 

So. 2d 188, 189 (1942). 

 

Rivera v. Arvida/JMB Partners, Case No. 

92-21130 (Dade Co. 1993). 

 

Consequently, superiority may be found 

where many plaintiffs can access the 

court who would not otherwise be able to 

do so or where significant economies are 

achieved. The court should consider the 

alternatives to class certification, i.e., 

individual suits or consolidation. 

 

Rule 1.220(d)(4)--Individual Issues/

Subclasses 

 

Rule 1.220(d)(4) provides that the court 

may certify particular issues for class treat-

ment and may also certify subclasses. This 

provision affords the court and the litigants 

significant flexibility in crafting a class 

action which will meet the requirements of 

Rule 1.220. 

 

The bifurcation of certain issues has long 

been applied to separate damages claims 

from issues of liability. The rule may also 

be applied more creatively to avoid need-

less duplicative trials on the same issues. 

 

For example, contemporary pressures on 

the judicial system have caused modern 

courts and commentators to reexamine the 

applicability of the class action device to 

mass tort situations by bifurcating liability 

from specific causation and damages.10 

Courts now recognize that application of 

the class action procedural device to the 

mass tort situation can avoid needless re-

petitive presentation of the same evidence 

and litigation of the same legal issues.11 

The court, however, should proceed with 

caution. Judge Posner, writing for the U.S. 

Seventh Circuit Court of Appeals, rea-

soned that such bifurcation violates the 

Seventh Amendment, because the jury 

would necessarily consider the defendant's 

liability for a second time in the causation 

and damages phase. In Re: Rohne-Poulenc 

Roher, Inc., 51 F.3d 1293 (7th Cir. 1995). 

This reasoning is generally not followed. 

See In Re: Copley Pharmaceutical, Inc., 

161 F.R.D. 456 (D. Wyo. 1995). Similar 

bifurcation can be applied in other contexts 

which are not so fraught with difficulty. 

 

The creation of subclasses is another crea-

tive method by which the litigation can be 

made more manageable. Plaintiffs are 
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grouped in a manner which more readily 

satisfies the requirements of Rule 1.220. 

Subclasses may be created at the class certi-

fication stage or fashioned later as the issues 

develop. The specific facts of each action 

determine the necessity and prudence of 

subclasses. 

 

Conclusion 

 

In sum, under appropriate circumstances, 

the class action device can serve two ex-

tremely important functions. First, it can 

help to alleviate overcrowded court dockets 

by addressing otherwise repetitive issues on 

one occasion. Second, it can provide justice 

to persons with relatively small damages 

that would not otherwise be able to litigate 

their claims. 
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1 This view has long been held in federal 

courts. In Week v. Bareco Oil Co., 125 F.2d 

84, 90 (7th Cir. 1941), the court stated: “[t]o 

permit the defendant to contest liability with 

each claimant in a single separate suit would, 

in many cases, give defendants an advantage 

which would almost be equivalent to closing 

the door of justice to small claimants. This is 

what we think the class suit practice was to 

prevent.”  

 

2 Note that FLA. R. CIV. P. 1.220 is based 

upon FED. R. CIV. P. 23. Florida courts 

apply federal construction and application of 

Rule 23 where appropriate. Powell v. River 

Ranch Property Owners Assn., Inc., 522 So. 

2d 69 (Fla. 2d D.C.A. 1988). Consequently, 

this article incorporates federal interpreta-

tions of FED. R. CIV. P. 23. 

 

3 It is important to note that at the pleading 

stage the court should be careful not to pass 

on the propriety of class certification. The 

proponent of class certification must plead 

with specificity the facts and circumstances 

supporting class certification and cannot 

simply repeat FLA. R. CIV. P. 1.220. See 

Dade Co. Police Benevolent Ass'n, Inc. v. 

Metropolitan Dade County, 452 So. 2d 6 

(Fla. 3d D.C.A. 1984), rev. denied, 461 So. 

2d 6 (1984). More importantly, however, the 

court should reserve ruling on a motion to 

dismiss until the proponent of class certifica-

tion has had a sufficient opportunity to take 

discovery to “ascertain necessary information 

that must be pled.” Cordell v. World Ins. Co., 

355 So. 2d 479 (Fla. 1st D.C.A. 1978). 

 

4 MANUAL FOR COMPLEX LITIGATION 

(3d ed. 1995) (citations omitted). 

 

5 WRIGHT, MILLER & KANE, Civil 2d 

§1762. 

 

6 Id. 

 

7 Note that in a FLA. R. CIV. P. 1.220(b)

(3) class, common questions not only 

must exist but must predominate individ-

ual issues. Thus, the commonality inquiry 

is generally subsumed by the predomi-

nance inquiry with regard to a FLA. R. 

CIV. P. 1.220(b)(3) class. 

 

8 See WRIGHT, MILLER & KANE, 

Civil 2d §1764. 

 

9 See also WRIGHT, MILLER & KANE, 

Civil 2d §1778. 

 

10 See, e.g., David Rosenberg, Class Ac-

tion for Mass Torts: Doing Individual 

Justice by Collective Means, 62 IND. L.J. 

561 (1986-87); Comment, Federal Mass 

Tort Class Actions: A Step Toward Equity 

and Efficiency, 47 ALB. L. REV. 1180 

(1983). 

 

11 See, e.g., Sterling v. Velsicol Chemical 

Corp., 855 F.2d 1188 (6th Cir. 1988); see 

also NEWBERG ON CLASS ACTIONS 

§17.1 (3d ed. 1992); 
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