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PARENTS INVOLVED IN COMMUNITY SCHOOLS V. SEATTLE SCHOOL 
DISTRICT NO. 1: A Threat to the Promise of Equality 
 
I. Introduction 

 In the June 2007 decision of Parents Involved in Community Schools v. Seattle School 

District No. 1,1 the United States Supreme Court ultimately reinforced the notion that “race is the 

perpetual American dilemma.”2 This decision is the latest in a string of cases dealing with the 

use of race as a criterion and forms of affirmative action in school admissions3 that began with 

the landmark decision of Brown v. Board of Education4 in 1954. In holding that the allegedly 

compelling interest of diversity in higher education could not justify school districts’ use of 

racial classifications in student assignment plans for elementary schools,5 Chief Justice Roberts 

proclaimed in the plurality opinion that “the way to stop discrimination on the basis of race is to 

stop discriminating on the basis of race.”6  

This note argues that Parents Involved in Community Schools uses colorblind rhetoric in 

ways that are ultimately disconnected from precedent and from the reality of contemporary 

education, and are consequently harmful and useless. Part II discusses the precedent upon which 

the decision is founded, and argues that the plurality opinion in Parents Involved in Community 

Schools marks a divergence from prior case law7 by coming down “firmly on the side of 
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colorblindness,”8 in contrast to earlier decisions that have emphasized the need to address the 

importance and role of race in the education system in efforts to ameliorate the effects of past 

segregation.9 Parts III and IV argue that the Court improperly and counterproductively endorses 

colorblind legal rhetoric in Parents Involved in Community Schools to conclude that “as a 

general rule, all race-based government decisionmaking—regardless of context—is 

unconstitutional.”10 Ultimately, the use of colorblind rhetoric, both in the plurality opinion by 

Chief Justice Roberts and in the concurring opinion of Justice Thomas, is a “blow to the 

philosophy laid out in Brown v. Board of Education.”11 

II. Perspective: The Evolution of Brown v. Board of Education and the Rise of Parents 

Involved in Community Schools v. Seattle School District No. 1 

 Brown v. Board of Education has been called “the Supreme Court’s greatest anti-

discrimination decision”12 because it “affected so deeply not only Americans but the world”13 in 

holding that “the government’s segregation of schoolchildren by race violates the Constitution’s 

promise of equal protection”14 under the Fourteenth Amendment. This case thereby “set the 

Nation on a path toward public school integration”15 by issuing desegregation court orders, 

mandating that public schools comply with the constitutional standards set forth therein. To aid 
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in this process, the Court “has authorized and required race-based remedial measures to address 

de jure segregation16.”17 Beyond the minimum requirements set forth in Brown v. Board of 

Education, “the Court left much of the determination of how to achieve integration to the 

judgment of local communities.”18 The Court went as far as to state that if a school district was 

to conclude that in order to prepare students to live in a pluralistic society that each school 

should have a prescribed racial ratio reflecting its district as a whole, that “to do this as an 

educational policy is within the broad discretionary powers of school authorities.”19 

 From the jurisprudence emerging after Brown v. Board of Education, it became well-

established that “when the government distributes burdens or benefits on the basis of individual 

racial classifications, that action is reviewed under strict scrutiny.”20 The justification for this 

standard of review is that “‘racial classifications are simply too pernicious to permit any but the 

most exact connection between justification and classification.’”21 To satisfy this standard of 

review, a school district must fulfill a two-pronged test, demonstrating that the use of individual 

racial classifications is “narrowly tailored” to achieve a “compelling” government interest.22 

 One of the interests recognized by the Supreme Court as “compelling” is the interest in 

remedying the effects of past intentional discrimination.23 The other is the interest in diversity in 
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higher education.24 In attempting to ameliorate the effects of past segregation under the first 

interest, in addition to a number of schools being given court decrees of desegregation,25 “a 

number of school districts in the South that the Government or private plaintiffs challenged as 

segregated by law voluntarily desegregated their schools without a court order.”26  

The litigation at the core of Parents Involved in Community Schools v. Seattle School 

District No. 1 arose from the respective policies of two school districts: one in Seattle, 

Washington; the other in Louisville, Kentucky. In both Seattle and Louisville, each local school 

district began with schools that were highly segregated de facto.27 The plurality claims that 

Seattle was never segregated de jure,28 which the dissent dismisses as “simply not accurate.”29 

The Louisville school district was issued a court desegregation order in 1975.30 It operated under 

this decree until 2000, when a District Court dissolved the order after concluding that the district 

had achieved “unitary status by eliminating ‘[t]o the greatest extent practicable’ the vestiges of 

its prior policy of segregation.”31 Both the plurality and dissent agree that the Louisville school 

district was segregated de jure.32 Both school districts voluntarily drafted and utilized school 

assignment plans that used race-conscious criteria.33 Parents of students denied assignment under 

these plans brought suit claiming that the plans violated the Fourteenth Amendment guarantee of 
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equal protection.34 In Seattle, the Ninth Circuit, in a rehearing en banc, ultimately affirmed a 

District Court’s determination that Seattle’s plan was “narrowly tailored to serve a compelling 

government interest,”35 after which the Supreme Court granted certiorari.36 In Louisville, the 

Sixth Circuit affirmed in a per curiam opinion, relying upon the rationale of a District Court, that 

Louisville had a “compelling interest in maintaining racially diverse schools, and that the 

assignment plan was . . . narrowly tailored to serve that compelling interest.”37 The Supreme 

Court then granted certiorari.38 

III A. Analysis: The Ideological Divergence of the Plurality and Dissent Opinions, and 

Kennedy’s Concurrence 

The plurality opinion of Parents Involved v. Seattle School Dist. No. 1 holds that the 

school districts’ use of racial classifications in student assignment plans were not narrowly 

tailored and were thus unconstitutional.39 The plurality distinguished primary and secondary 

education from the legitimate interest in a diverse student body in higher education recognized in 

Regents of California v. Bakke and Grutter v. Bollinger, which the Court asserts was due to 

“considerations unique to institutions of higher learning,” and states that these cases are not 

governed by Grutter v. Bollinger.40  
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Even more significant, however, is the use of colorblind rhetoric by the plurality and 

Justice Thomas’s concurrence. The Chief Justice argues that the use of racial classifications in 

Parents Involved in Community Schools v. Seattle School Dist. No. 1 merely amounts to racial 

balancing,41 which is “not to be achieved for its own sake,”42 and is “patently unconstitutional.”43 

In doing so, the plurality advocates a colorblind approach to Equal Protection jurisprudence by 

arguing that recognition of racial classifications would “effectively assur[e] that race will always 

be relevant in American life, and that the ‘ultimate goal’ of ‘eliminating entirely from 

governmental decisionmaking such irrelevant factors as a human being’s race’ will never be 

achieved.”44 Later in the opinion, the Chief Justice lists alleged costs of using racial 

classifications,45 ultimately concluding that “the way to stop discrimination on the basis of race 

is to stop discriminating on the basis of race.”46 In his concurrence, Justice Thomas also 

advocates a colorblind approach to equal protection jurisprudence. He argues that “disfavoring a 

color-blind interpretation of the Constitution, the dissent would give school boards a free hand to 

make decisions on the basis of race—an approach reminiscent of that advocated by the 

segregationists in Brown v. Board of Education,”47 and repeatedly refers to a colorblind 

Constitution.48  
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In contrast, Justice Breyer’s dissent states that a “longstanding and unbroken line of legal 

authority tells us that the Equal Protection Clause permits local school boards to use race-

conscious criteria to achieve positive race-related goals, even when the Constitution does not 

compel it.”49 Justice Breyer argues that de facto resegregation is on the rise,50 that “the wide 

variety of different integration plans that school districts use throughout the Nation suggests that 

the problem of racial segregation in schools, including de facto segregation, is difficult to 

solve,”51 and that school boards may therefore need “all of the means presently at their disposal 

to combat those problems.”52 The dissent posits that in light of the Court’s conclusions in Grutter 

v. Bollinger that there was a compelling interest in diversity in higher education because it 

promoted cross-racial understanding, helped to break down racial stereotypes, and enabled 

students to better understand persons of different races,53 that the “compelling” nature of these 

interests in the context of primary and secondary education follows in these cases a fortiori.54  

The concurring opinion of Justice Kennedy, in diverging from the strict colorblind 

advocacy of the plurality opinion and Justice Thomas’s concurrence, states that “diversity, 

depending on its meaning and definition, is a compelling educational goal a school district may 

pursue.”55 In perhaps the most candid departure from the colorblind advocacy of the plurality 
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and Justice Thomas in his dissent, the concurrence of Justice Kennedy argues that Justice 

Harlan’s axiom that “[o]ur Constitution is color-blind”56 must command our assent as an 

aspiration,57 but that it regrettably “cannot be a universal constitutional principle” in the real 

world.58 Nonetheless, Justice Kennedy concludes that because “the district fails to account for 

the classification system it has chosen . . . Seattle has not shown its plan to be narrowly tailored 

to achieve its own ends; and thus it fails to pass strict scrutiny.”59 

Clearly, there are discrepancies in the approaches of the plurality and the dissent opinions 

in Parents Involved in Community Schools v. Seattle School Dist. No. 1 with regards to race and 

its role in education. These discrepancies appear to be, at a minimum, demonstrative of ongoing 

disagreements and unsettled case law regarding the constitutionality of race-conscious criteria in 

education. At worst, it has been argued that Kennedy’s concurrence “announces no coherent rule 

that any school system could apply with confidence.”60 It has also been argued that these 

discrepancies also illustrate that even fifty years after Brown v. Board of Education, “school 

segregation remains one of the most contentious issues facing American public schools.”61 

III B. Analysis: The Roberts Plurality and Thomas Concurrence as Divorced from Racial 

Reality  
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 It is fairly well-established that there are still many segregated schools in this country,62 

the number of which has been increasing since 1988.63 The reality is that “[the United States has] 

a history, a deep history in this country, of racial segregation and discrimination . . . and we still 

have . . . massive racial inequality.”64 In this context, the insistence on colorblindness by the 

plurality opinion and the concurrence of Justice Thomas is troubling and problematic. 

Advocating a colorblind approach to equal protection jurisprudence in the arena of public 

education is ultimately counterproductive and useless: it is divorced from the reality that 

segregation is still very much a problem in public schools;65 by forcing race-neutral solutions to 

de facto segregation, public schools will look for proxies for race66 to accomplish the same 

goals.67 A colorblind approach also ignores the benefits of acknowledging and using race-

conscious policies in the context of public education, namely the documented benefits flowing 

from a diverse student population68 and increased transparency in judicial assessment of 

educational policies.69 Thus, it can be argued that the plurality and Justice Thomas’s insistence in 

adhering to a colorblind approach in Parents Involved in Community Schools v. Seattle School 

District No. 1 hinders the ongoing and necessary efforts to promote the racial integration in the 

public school system that was first mandated by Brown v. Board of Education.70 
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 The reality of the public school system in the United States today is that “black and white 

children largely attend racially separate schools.”71 It has been argued that “race is always at the 

bottom of every academic achievement gap,”72 and that this achievement gap is both “profound” 

and “consistent across all kinds of data.”73 Additionally, with respect to majority black schools, it 

has been found that “students who attend them are poorer than many, if not most, of the students 

attending majority white schools,”74 making them “very likely to be schools experiencing the 

effects of concentrated poverty.”75 There are a myriad of negative consequences of this reality, 

among which are that “children in these schools tend to be less healthy, to have weaker 

preschool experiences . . . to attend classes taught by less experienced or unqualified teachers, 

[and] to have friends and classmates with lower levels of achievement.”76 Indeed, it has been 

posited that both of the school districts involved in Parents Involved in Community Schools v. 

Seattle School Dist. No. 1 “struggled with race,”77 a fact that is obscured by the insistence on 

colorblindness by the plurality opinion and the concurrence of Justice Thomas. Thus, “school 

desegregation remains one of the most contentious issues facing American public schools,”78 and 

thus, would most likely be better be served by legal action that approaches the role of race 

openly instead of the colorblind rhetoric advocated by the Court.  
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 In addition to ignoring the realities of racial disparities in public school education and 

achievement, an insistence on race-neutral solutions to problems of de facto segregation will 

compel public schools to look for proxies to race.79 In his controlling concurrence, Justice 

Kennedy states that “a compelling interest exists in avoiding racial isolation, and interest that a 

school district, in its discretion and expertise, may choose to pursue.”80 It is conceivable, and it 

has been argued, that in doing so Kennedy has invited public school districts to pursue racial 

diversity by indirect means.81 Because school administrators in the public school systems are 

heavily invested in the idea of diversity,82 school districts will continue to feel pressured to 

reduce racial isolation, and will thus look for proxies for race because they will be forced to 

pursue racial diversity indirectly.83 Thus, by advocating a race-neutral public education system 

while acknowledging that a compelling interest exists in avoiding racial isolation,84 the Supreme 

Court does not actually succeed in promoting colorblindness,85 but instead gives school 

administrators an incentive to pursue indirect methods of creating racial diversity and creates 

another layer of bureaucracy86 in the public education system. 

 Additionally, the promotion of colorblindness in Parents Involved in Community Schools 

v. Seattle School Dist. No. 1 by the plurality opinion and the concurrence of Justice Thomas 
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ignores the potential benefits to be derived from acknowledging and using race-conscious 

policies in the context of public education. Some of these benefits flow directly from a diverse 

student population. Indeed, “[m]any public school districts, including Seattle and [the Louisville 

school district], have determined that their students are benefited by educational strategies 

designed to teach about race,”87 including practices designed to help students learn “racial 

literacy.”88 In fact, that the Court in Grutter v. Bollinger identified no less than thirteen 

“‘substantial’ governmental benefits that flow from a diverse student population”89 in the context 

of higher education.  

In acknowledging that “ours is a society with a heritage of racial problems growing out of 

generations of slavery and post-slavery segregation,”90 the First Circuit United States Court of 

Appeals appropriately observed in Comfort v. Lynn School Committee91 that it “may be 

unrealistic to suppose that everything will work out well if only race is ignored in every 

context.”92 The court concluded from ample record support that “there are significant educational 

benefits to be derived from a racially diverse student body in the K-12 context.”93 This record 

support included positive developments that had been observed in Lynn’s schools as a result of a 

race-conscious school transfer provision used by the school, including “higher attendance rates, 
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declining suspension rates, a safer environment, and improved standardized test scores.”94 The 

Lynn School Committee claimed that these positive developments could be explained by the 

intergroup contact theory,95 the benefits of which ultimately continue to accrue as a school 

becomes increasingly diverse.96  

Despite the significant record support of improvements in elementary and secondary 

public education as a result of increased student racial diversity through the use of the race-

conscious school transfer provision,97 the Supreme Court ultimately abrogated this case in 

Parents Involved in Community Schools v. Seattle School District No. 1 by restricting the 

recognition of diversity as a compelling interest in Grutter v. Bollinger to institutions of higher 

education.98 In the plurality opinion of Parents Involved in Community Schools v. Seattle School 

Dist. No. 1, Chief Justice Roberts states that “prior to Grutter, the court of appeals rejected as 

unconstitutional attempts to implement race-based assignment plans . . . in primary and 

secondary schools.”99 The Chief Justice argues that it was largely in reliance upon Grutter that 

the interest in diversity in education was extended to primary and secondary schools in Comfort 

v. Lynn School Committee.100 Chief Justice Roberts limits the holding of Grutter to institutions of 

higher learning by arguing that the Court “relied upon considerations unique to institutions of 
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higher education,” and that these limitations were largely disregarded by the lower courts in 

extending Grutter to uphold race-based assignments in elementary and secondary schools. Thus, 

the Court in Parents Involved in Community Schools v. Seattle School Dist. No. 1 ultimately 

disregards the large amount of record evidence detailing improvements observed as a result of 

racial diversity in public schools as a result of the race-based transfer provision,101 evidently in 

an effort to contain the use of race-conscious criteria in public education. 

Finally, in advocating strictly race-neutral solutions to de facto segregation, the Supreme 

Court ignores the potential benefit of increased transparency in judicial assessment102 of 

educational policies that do employ race-conscious criteria. As previously discussed, an 

insistence on race-neutral solutions to problems of de facto segregation will compel public 

schools to look for proxies to race.103 One of the greatest criticisms of the decision of Grutter,  

and indeed of Bakke before it, is that these two cases adopt “viewpoint diversity”104 as a 

justification for affirmative action, “as opposed to a candid recognition of present racial 

inequality and the continuing effects of past discrimination.”105 Because it does not openly 

acknowledge the effects or role of racial inequality, this concept of “viewpoint diversity,” “far 

from [being] a viable means of ensuring affirmative action in the admissions policies of colleges 
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and graduate schools, is a serious distraction in the ongoing efforts to achieve racial justice.”106 

Conversely, it has been argued that the court in Comfort should be praised for its open use of 

race-conscious criteria because it “provides an opportunity for an honest discussion of what is 

permitted under the Equal Protection Clause.”107 Thus, it is argued that the use of “racial 

diversity” actually plays a clarifying role.108 In contrast, insistence on race-neutral policies 

appears to run contrary Brown v. Board of Education and its “promise of true racial equality.”109  

IV. Conclusion 

This note argues that the plurality opinion and the concurrence of Justice Thomas in 

Parents Involved in Community Schools v. Seattle School District No. 1 use colorblind rhetoric in 

ways that are ultimately disconnected from precedent and from the reality of contemporary 

education, and are consequently both harmful and useless. While “the last half-century has 

witnessed great strides toward racial equality,”110 Brown’s promise of true racial equality111 has 

yet to be fully realized.112 In threatening this promise, the use of colorblind rhetoric in Parents 

Involved in Community Schools represents a significant blow “to the philosophy laid out in 

Brown v. Board of Education”113 and consequently, to future efforts to combat discrimination. 
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