
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

Case No. 88-1886-Civ-Moreno 

UNITED STATES OF AMERICA, 

 Plaintiff, 

v. 

SOUTH FLORIDA WATER MANAGEMENT 
DISTRICT, et al. 

 Defendants. 
 / 

STATE PARTIES’ RESPONSE TO UNITED STATES’ MOTION TO ADOPT 
IN PART, AND MODIFY IN PART, THE REPORT OF THE SPECIAL MASTER 

 Defendants, Florida Department of Environmental Protection (“FDEP”) and the 

South Florida Water Management District (“District”), serve their response to the motion 

of the United States to adopt in part, and modify in part, the Report of the Special Master 

(July 5, 2006) (“Report”) (“Motion to Adopt”), the comments of the Miccosukee Tribe 

about the Report,  and the response of Audubon Society and Sierra Club et al. 

 

 1. Standard of Review.  The United States asserts that a “clearly erroneous” 

standard of review applies to factual findings of the Special Master.  (Motion to Adopt at 

9-10 (quoting Martin v. Univ. of So. Alabama, 911 F.2d 604, 608 (11th Cir. 1990)).)  

This is incorrect. As provided in the Court’s Order Clarifying Role of Special Master in 

Light of Amendments to Rule 53, dated February 2, 2004, (“Order”) the Court is to 

conduct a de novo review of the Special Master’s findings of fact and conclusions of law.  
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(Order at p. 10; see also Fed.R.Civ.P. 53(g)(3) (same).)  Martin involved a prior version 

of Rule 53 that expressly applied a “clearly erroneous” standard of review to findings of 

fact.  See Amendments to the Federal Rules of Civil Procedure, 215 F.R.D. 158, 198-99, 

202, and 340 (2003). 

 

 2. Consideration of Appendix B’s high false positive rate is not a collateral 

attack on the Consent Decree.   The State Parties sought to introduce expert testimony of 

Dr. Ronald Marks, a retired professor of statistics from the University of Florida.  

According to Dr. Marks, whenever the Appendix B equation says there has been an 

exceedance of its phosphorus limits, i.e., two excursions occurring within 12 monthly 

sampling events, there is a 34% likelihood that the exceedance is not due to an actual 

water quality problem in the Refuge, but instead, stems from statistical chance caused by 

use of an annual 10% rejection level in the equation (90% confidence interval) in order to 

account for natural variability in the Refuge.  Stated differently, the Appendix B 

compliance equation has a 34% false positive rate.1 

 The State introduced substantial evidence showing that the water quality at the 14 

interior stations in the Refuge is as good as, if not better than, that which existed in 1978-

79 and that was used to create the compliance equation.  As explained by the State’s 

experts, in such a case, absent error, the equation should not be claiming there is a 

                                            
1 When a test wrongly diagnoses someone or something as having a particular condition 
or ailment, when in fact it is healthy, this is known as a “false positive” or “Type I error.”  
See Webster’s Ninth New Collegiate Dictionary 447 and 1277 (1989). 
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violation.  (Tr. 1178-85.)  While Appendix B’s high false positive rate does not, by itself, 

establish that the Refuge exceedances are due to “error,” knowing that the equation has a 

high propensity to wrongly diagnose a water quality problem (i.e., one-out-of-three 

times), supports the experts’ opinions and further corroborates other evidence showing 

that something other than a water quality problem is causing the exceedances.  See 

discussion infra at 5-9.  No party disputed Dr. Marks’ calculation of a 34% false positive 

rate, nor suggested that Type I error is not a recognized type of “error.” 

 The Special Master excluded Dr. Marks’ testimony, however, claiming it was an 

impermissible collateral attack on the terms of the Consent Decree.  (Report at 20.)  

Because the State Parties agreed to be bound by the Appendix B compliance test when 

settling this case, he reasoned, they shouldn’t be heard to complain about its weaknesses 

now.  “That argument is foreclosed by the terms of their bargain.”  (Id.) 

 The Special Master’s analysis might make sense if Appendix B did  not include an 

“error” clause, i.e., it simply provided that the State must meet the phosphorus levels or 

else.  But that is not the case.  Appendix B expressly contemplates consideration of error 

when deciding if an exceedance is a violation.  Unless specifically defined in the Decree, 

the word “error” should be given its ordinary meaning, which in this case, is quite broad.  

See e.g., International Erectors, Inc. v. Wilhoit Steel Erectors & Rental Service, 400 F.2d 

465, 468-70 (5th Cir. 1968).  Webster’s defines “error” to include “a deficiency or 

imperfection in structure or function” or “an act that through ignorance, deficiency, or 

accident departs from or fails to achieve what should be done.”  Webster’s Ninth New 

Collegiate Dictionary 423 (1989); see also In re Lewis, 212 F.3d 980, 984 (7th Cir. 2000) 
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(equating “error” with false positives).  Diagnosing a water quality problem when one 

does not, in  reality, exist, meets this definition. 

 Rather than undermine the terms of the Consent Decree, the consideration of the 

equation’s false positive rate conforms with accepted scientific practice.  As explained in 

one learned treatise, when talking about confidence intervals: 

The importance of any decision that is to be made from a statistical interval 
needs to be taken into consideration in selecting a confidence level.  For 
example, at the outset of a research project, one might be willing to take a 
reasonable chance of drawing incorrect conclusions about the mean of the 
distribution of a population characteristic and use a relatively low 
confidence level, such as 90%, or even 80%, because the initial conclusions 
will presumably be corroborated by subsequent analyses.  On the other 
hand, if one is about to report the final results of a project, and perhaps 
recommend building an expensive new plant, or releasing a new drug for 
general use, one might wish a higher degree of confidence in the 
correctness of one’s claim. 

G. Hahn & W. Meeker, Statistical Intervals (1991), at 37 (emphasis added); see also, C.L. 

Meinert, Clinical Trials (1986), at 77).  

Thus, instead of precluding subsequent analysis for error, a confidence interval 

actually tells the scientist whether additional data should be considered.  This makes 

sense.  For example, doctors routinely use stress tests to see if a patient has heart disease.  

Stress tests, however, have a 20% false positive rate.  Do doctors continue to use stress 

tests, notwithstanding their propensity to misdiagnose?  Of course.  Do they require heart 

surgery every time a patient fails it?  No. They order more tests because of the potential 

for false positives.  (WMD Exhibit 136 at 9-10; Tr. 978-79.) 
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 Not surprisingly, this was the position advocated previously by the United States’ 

expert witness, Dr. William Walker. As explained by Dr. Walker when discussing the 

Appendix B equation: 

Unless a model can be constructed to explain all of the variance in the data, 
there is no way to design a compliance test without explicitly adopting a 
maximum-Type I error.  In this case, the .10 value was arrived at by 
negotiation and with the understanding that results of the test would be 
interpreted by a scientific panel in light of the inherent risk of Type I error. 

William Walker, Ph.D. “Interim Phosphorus Standards for the Everglades,” EPA (April 

2000) (emphasis added).  Accordingly, Type I error is a type of “error” and it should have 

been considered in accordance with the terms of Appendix B, as well as accepted 

scientific practice. 

 

 3. Substantial evidence of error exists.  In their Response to the Special 

Master’s Report, the State Parties demonstrated that there is substantial evidence that the 

exceedances were due to error – even if one does not consider the high false positive rate.  

As indicated supra, average phosphorus concentrations at the 14 interior Refuge stations 

are lower now than back in the 1978-79 baseline (9.1 ppb vs. 9.4 ppb).  This is important 

because the goal of the Appendix B compliance equation is to return phosphorus levels in 

the Refuge to those that existed during the 1978-79 baseline period.  (Tr. at 1813-15.) 

Logic dictates that there could not be a true “violation” if the water quality in the Refuge 

at the time of any exceedance was as good as, or better than, that during the baseline 

period from which the equation was created.  This conclusion was corroborated by the 

analyses of Dr. Goforth, who examined the relationship between external phosphorus 
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levels entering the Refuge and resulting changes in water quality at the 14 Refuge 

monitoring stations.  This study demonstrated a weak correlation of approximately 5%, at 

best, meaning that only 5% of the variability in phosphorus levels at the 14 monitoring 

stations can be attributed to phosphorus entering the Refuge.  This is quantifiable proof 

that something other than external phosphorus inputs are causing the excursions, e.g., 

error.  (Tr. at 1022, 1025, 1031-32; WMD Exhibits 135 at 2-5 and 138 at 1-3.) 

The United States takes issue with Dr. Redfield’s analysis claiming it is not fair to 

compare the current period of record with the 1978-79 baseline because water elevations 

in the Refuge were permanently raised in 1995.  (Motion to Adopt at 19; see also Tr. at 

1176-77 (discussing 1995 change in water elevation).)  This argument makes two 

fundamental mistakes.  First, it overlooks the fact that average phosphorus concentrations 

entering the Refuge today are also lower than those during the 1978-79 baseline (~80 ppb 

vs. ~117 ppb).  So, too, is the total mass of phosphorus entering the Refuge (~43 tons vs. 

~76 tons).  Finally, annual phosphorus retention in the Refuge is much lower now than 

during the baseline period (~20 tons vs. ~48 tons), i.e., more phosphorus leaves the 

Refuge today than during the baseline.  (WMD Exhibits 156, 157, and 159.) 

While one could hypothesize that the long-term decrease in internal phosphorus 

levels was caused by the permanent increase in water elevation, (given the fact that 

during the course of a year, monthly phosphorus levels will rise and fall inversely to 

monthly changes in stage), the United States did not prove this.  In fact, Dr. Walker 

testified that the 1995 change in stage could cause phosphorus levels to go down or up, 

and the only way to find out is develop a new model.  “[T]he increase in regulation 
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schedule could have had positive or negative impacts on concentration.  It is not possible 

to determine the net effects on concentration without a mathematical model . . . .” (USA 

Exhibit 57 at 25 (emphasis added); see also, USA Exhibit 57 at 28 (same).) Given 

undisputed evidence showing that interior phosphorus concentrations dropped at the same 

time there was a corresponding drop in phosphorus entering the Refuge, as well as a 

significant drop in the amount of phosphorus staying in the Refuge, the more logical 

conclusion is that interior phosphorus levels today are lower because the water quality in 

the Refuge has improved. 

Second, the United States’ claims of an “apples to oranges” comparison is not 

justified.  When one compares two water samples by examining the concentration of a 

chemical in each, such as when comparing 9.1 ppb to 9.4 ppb, one is, in fact, making a 

fair comparison.  This is especially true when comparing annual averages which take 

monthly fluctuations into account.  Because organisms in the water cannot tell the 

difference between water with 9.1 ppb phosphorus when they are in water two feet deep 

versus three feet, today’s water quality is, in fact, better now than the 9.4 ppb that existed 

during the baseline.  (Tr. 1183-85.) 

 The United States also takes issue with Dr. Goforth’s correlation analysis, 

suggesting that a strong correlation does exist between phosphorus entering the Refuge 

and changes in water quality at the 14 interior monitoring stations, only that it takes place 

at times of high stage when phosphorus leaves the Refuge’s perimeter rim canal and 

enters its interior.  (Motion to Adopt at 20-21.)  This argument has one significant 

problem.  Dr. Walker testified he never quantified, or attempted to quantify, this 
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perceived correlation.  This means that he does not know the rate by which interior 

phosphorus levels will change in response to changes in inflow concentrations, or the 

sensitivity of this relationship.  (Tr. at 1768.)  Stated differently, he does not know if 

there is a one-to-one ratio between the amount of phosphorus entering the Refuge and 

changes in phosphorus levels at the 14 interior stations, or, as Dr. Goforth testified, a very 

weak relationship of no greater than twenty-to-one and of no predictive value. 

 The illusory nature of Dr. Walker’s correlation was confirmed during cross-

examination.  According to Dr. Walker, a correlation exists because “some excursions 

were temporally correlated with external loading events and hydraulic gradients sloping 

from the rim canal towards marsh.”  (USA Exhibit 57 at 15.) 

I have to start from my conceptual model and I’m testing the model by 
looking at these time series and looking at the data over different time 
fields.  And based on the frequency, based on the fact that it’s more often 
than not, I’m seeing there is an association.   That is enough for me to, 
you know, express my opinion.  That does not – I do not have to have – 
to be able to explain away all the times that it didn’t occur.  That could 
be due just to uncertainty or any number of factors. 

(Tr. at  1790) (emphasis added). 

 Yet, Dr. Walker never presented any written or scientific analysis showing that 

excursions did, in fact, occur more frequently in cases of external loading events and 

inward sloping hydraulic gradients.  Nor did he explain what criteria he used when he 

tallied up the excursions and concluded that they occurred frequently enough to satisfy 

him.  Absent this information, neither the Court—nor anyone else—can review the six 

years of sampling data since February 1999 and replicate Dr. Walker’s analysis.  Rather, 

the Court must simply take Dr. Walker’s word for it, i.e., the ipse dixit of Dr. Walker that 
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“the frequency is more often than not” and, just as important, that the frequency is of any 

real significance when understanding the cause of the excursions.  See Kumho Tire Co., 

Ltd. v. Carmichael, 526 U.S. 137, 157 (1999). 

 Modified USA Exhibit 119, Figure 1 below, demonstrates this point. There, actual 

monthly phosphorus loads have been superimposed upon the stage and excursion analysis 

prepared by Dr. Walker for the compliance period of record.  If one counts monthly 

sampling events that involved gradients from the rim canal of 0.3 feet or greater (as 

measured in blue when compared to the left side of the exhibit), eight of the ten 

excursions meet this criteria (June, September, October, and November 1999; October 

2000; October 2001; June 2002; and August 2003).  Yet, during the same period of time, 

one also finds ten instances when there was a gradient of 0.3 feet or greater and there was 

no resulting excursion (April, July and August 2000; July and August 2001; September 

2002; August 2003, September and October 2004, and April 2005).  Similar results are 

reached when one uses a 0.4 gradient or tries to find a correlation among loads, gradient, 

and excursions. 
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 Perhaps the most glaring weakness in Dr. Walker’s analysis was seen during the 

months of August, September, and October 2004, when Florida suffered its worst 

hurricane season in decades.  There, an excursion took place in August prior to the arrival 

of any storm and any significant jump in gradient.  Yet, during September and October 

2004—when four hurricanes slammed the State, a year’s worth of phosphorus entered the 
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Refuge (66 tons), and gradients spiked dramatically—no excursions took place. 

 Dr. Walker’s “correlation” is just as likely to not exist, as it is to exist—a toss of a 

coin—and as such, is not a correlation at all. 

 

 4. Judicial estoppel does not preclude the State Parties from introducing 

evidence of false positives or modeling error and bias.  The United States contends that 

judicial estoppel prevents the State Parties from claiming that “error” includes Type I 

error, model bias, and the like.  (Motion to Adopt at 15-18.)  There are several problems 

with this argument.  First, the State Parties never stated in a motion or pleading that they 

would not assert Type I error or model bias as a defense.  In fact, the opposite is true.  

Because Appendix B expressly contemplates consideration of “error,” the State is acting 

consistent with its prior pleadings.  For this reason, the United States’ reliance on New 

Hampshire v. Maine, 532 U.S. 742 (2001), is without merit.  There, the State of New 

Hampshire took a position in subsequent litigation that was contrary to its unambiguous 

statements made in prior litigation.  As stated by the Court, “[b]ecause New Hampshire, 

in the 1977 proceeding, agreed without reservation that the words ‘Middle of the River’ 

mean the middle of the Piscataqua River’s main channel of navigation, we conclude that 

New Hampshire is estopped from asserting now that the boundary runs along the Maine 

shore.”  532 U.S. at 745 (emphasis added); see also, Id. at 750 (positions must be “clearly 
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inconsistent”); see generally, Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282 (11th Cir. 

2002) (necessity of divergent positions under oath).2  

Second, the State Parties are pursuing their false positive argument in the manner 

envisioned by the United States in 1996 when this issue first arose.  In response to the 

Settling Parties’ 1995 motion to modify the Settlement Agreement, the Defendant 

Intervenor Farm Bureau presented testimony showing that the Appendix B compliance 

model generates false positives at a high rate and, as a result, the Settling Parties should 

examine evidence of false positives.  In its post-hearing responsive memorandum, the 

United States stated then: 

He [the Farm Bureau witness, Dr. McClave] urged that before we make 
decisions about enlarging STA’s or imposing more stringent BMP 
requirements, we assure that the process is not producing a high false 
positive rate. 

It would be difficult to disagree with Dr. McClave’s recommendation.  
However, the problem he poses is certainly not now before the Court.  If 
the Consent Decree’s process indicates a violation of the interim levels 
when they become applicable in the future the federal parties will 
undoubtedly turn to the State parties and ask that the obligations be met.  If 
the State parties share Dr. McClave’s concerns, they will presumably raise 
them at that time.  If the settling parties cannot resolve their differences 
through the Technical Oversight Committee, the question will be forwarded 
to their principals.  If, and only if, the principals cannot agree will the issue 
return to this Court—with the settling parties on opposite sides.  
Agriculture will have an opportunity at that time to make its arguments in 
support of the State parties. 

                                            
2 For the same reason, the statements made by FDEP during the 1995 and 1996 
administrative proceedings do not give rise to judicial estoppel.  Nowhere does FDEP 
state that it will not offer evidence of Type I error. 
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(United States’ Post-Hearing Memorandum, dated January 31, 1996, at 37–38 

(emphasis added).) 

Finally, none of the other criteria identified in New Hampshire or Burnes are 

present, i.e., intent to make a mockery of the court, success in persuading a court to adopt 

the prior position, or unfair advantage.  Judicial estoppel does not apply. 

 

 5. The State’s alleged failure to develop a model and do other research is 

immaterial with regard to whether there is substantial evidence of error. 

 At page 27 of the Report, the Special Master suggests that the State’s failure to 

undertake research and computer modeling contemplated by the Consent Decree, or the 

TOC’s failure to designate a technical panel of scientists to evaluate compliance with the 

Decree, is evidence that may be considered when deciding whether the State has met its 

burden in demonstrating substantial evidence of error.  (Report at 27; see also Sett. Agr. 

at ¶ 11 and App. D.) 

 The absence of evidence is not, by itself, evidence of an element to a claim or 

defense.  The parties briefed the issue of what constitutes “substantial evidence.” The 

State Parties contend that the traditional definition should apply, i.e., “that which a 

reasoning mind would accept as sufficient to support a particular conclusion and consists 

of more than a mere scintilla of evidence but may be somewhat less than a 

preponderance.”  State v. Edwards, 536 So. 2d 288, 292 n.3 (Fla. 1st DCA 1988) (quoting 

Black’s Law Dictionary 1281 (5th Edition 1979)); see also DeGroot v. Sheffield, 95 So. 

2d 912, 916 (Fla. 1957).  The United States argued for a “preponderance of the evidence” 
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standard.  (United States’ Prehearing Memorandum of Law Concerning Evidentiary 

Issues and Other Matters, dated October 10, 2005, at 15-16.)  Yet, regardless of which 

burden of proof applies, the ultimate decision of who carried that burden must be 

predicated on the evidence introduced into the record, not what could have been. 

 

 6.  The request by the Miccosukee Tribe, Audubon Society, and Sierra Club et al., 

to order the State Parties to implement the Projects identified in Appendix A to the 

Report should be denied. 

 Without explanation or legal citation, the Miccosukee Tribe, Audubon Society, 

and Sierra Club et al., urge the Court to adopt the Report in its entirety, including the 

Special Master’s recommendation that the State be ordered to implement the projects 

identified in Appendix A of the Report.  In response, the State Parties incorporate their 

arguments and authorities set forth in their Response to the Special Master’s Report.  In 

addition, the State Parties would point out that if this Court imposes a supplemental 

remedial order as recommended by the Special Master, this Court would be requiring the 

State to comply with State law since all of the proposed remedies are contained in the 

District’s Long-Term Plan for Achieving Water Quality Goals (WMD Exhibits 13-15), 

which is a requirement imposed on the State parties by the Florida Legislature in the 

Everglades Forever Act, Section 373.4592, Florida Statutes.  As the Supreme Court 

instructs, "it is difficult to think of a greater intrusion on state sovereignty than when a 

federal court instructs state officials on how to conform their conduct to state law." 
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Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 (1984).  See also, Frew v. 

Hawkins, 540 U.S. 431, 439 (2004). 

 

 
SOUTH FLORIDA WATER MANAGEMENT 
DISTRICT 
 
 
By:    s/ Kenneth B. Hayman for  

KIRK L. BURNS, ESQ. 
Florida Bar No.: 515711 
3301 Gun Club Road MSC-1410 
West Palm Beach, Florida 33406 
(561) 682-6546 (Telephone) 
(561) 682-6276 (Facsimile) 

 
and 
 
FLORIDA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION 
 
 
By:    s/ Kenneth B. Hayman    

GREGORY MUNSON, ESQ. 
DAVID CROWLEY, ESQ. 
KENNETH B. HAYMAN, ESQ. 
Office of General Counsel, Florida DEP 
Marjory Stoneman Douglas Building 
3900 Commonwealth Blvd., M.S. 35 
Tallahassee, Florida 32399-3000 
(850) 245-2147 (Facsimile)) 
 
CHARLES A. De MONACO, ESQ. 
Dickie, McCamey, Chilcote 
Two PPG Place, Suite 400 
Pittsburgh, Pennsylvania 15222-5402 
(412) 392-5367 (Facsimile) 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a true and correct copy of the foregoing Response has been served by 
electronic transmission and U.S. Mail this 12th day of October, 2006, on the following: 
 
ROBERT BLANK, ESQ. 
Katz, Barron, Squitero, Faust & Boyd, P.A. 
2699 South Bayshore Drive, Floor 7 
Miami Florida 33133-5408 
 
RICHARD J. BURGESS, ESQ. 
Gunster, Yoakley, P.A. 
500 E. Broward Blvd., Ste. 1600 
Fort Lauderdale, Florida 33394 
 
KIRK L. BURNS, ESQ. 
SCOTT GLAZIER, ESQ. 
South Florida Water Management District 
3301 Gun Club Road MSC-1410 
West Palm Beach, Florida 33406 
 
CHARLES A. DEMONACO, ESQ. 
Dickie, McCamey, Chilcote 
Two PPG Place #400 
Pittsburgh, Pennsylvania 15222-5402 
 
WILLIAM GREEN, ESQ. 
GARY PERKO, ESQ. 
Hopping, Green & Sams 
123 South Calhoun Street 
Tallahassee, Florida 32301 
 
DAVID G. GUEST, ESQ. 
MONICA REIMER, ESQ. 
ALIKI MONCRIEF, ESQ. 
ALISA COE, ESQ. 
Earthjustice 
P.O. Box 1329 
Tallahassee, Florida 32302 
 
NORMAN HEMMING, ESQ. 
U.S. Attorney’s Office 
99 NE Fourth Street, 3rd Floor 
Miami, Florida 33132-2111 

 
DEXTER LEHTINEN, ESQ. 
Lehtinen, Vargas & Reiner 
7700 N. Kendall Drive, Ste. 303 
Miami, Florida 33156 
 
PHILIP G. MANCUSI-UNGARO, ESQ. 
U.S. Environmental Protection Agency 
Sam Nunn Atlanta Federal Center 
61 Forsyth Street, SW 
Atlanta, Georgia 30303 
 
E. THOM RUMBERGER, ESQ. 
FOREST HAMILTON, ESQ. 
SUZANNE BARTO HILL, ESQ. 
Rumberger, Kirk & Caldwell 
P.O. Box 10507 
Tallahassee, Florida 32302-2507 
 
KEITH SAXE, ESQ. 
ADAM J. SIEGEL, ESQ. 
EDWARD S. GELDERMANN 
U.S. Department of Justice 
Environment & Natural Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
 
TIMOTHY D. SEARCHINGER, ESQ. 
Environmental Defense Fund 
1875 Connecticut Avenue 
Washington, D.C. 20009 
 
J. KENDRICK TUCKER, ESQ. 
Huey, Guilday, Tucker, et al. 
1983 Centre Pointe Blvd., Suite 200 
Tallahassee, Florida 32308 
 
JOHN M. BARKETT, SPECIAL MASTER 
201 South Biscayne Boulevard 
Miami Center, Suite 2400 
Miami, Florida 33131-4332 
 
 
By:    s/ Kenneth B. Hayman  
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